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Dear )r, Conner: Opinion No, 0~60€
Re: Under the prowigions of\Title 17
Ohapter 13, ArtioXe 591498, inelu-
- -on'l Annota d '-aal Code,

' ts 9y an 1nportef subject to
ahd -ggod and (2) if suoh

PN & Questibn has arisen regarding the necessity
T, as tax tags to milled feeds being shipped

4 uled for many years that such feed should Dbe
registedgd aMd tagged and that when this milled fesd was in
turn used Uo manufaoture & mixed feed, the mixed feed B0
menufactured should be registered and tagged regardless of
the faot that the milled ingredients had Alreasdy been
registered and tagged in ocompliance with the law to show
its qualigy.
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"I am advised that the Universal Mills and the Bewley
Mills of Fort Worth hold that such a requirement as we
have made is double taxation, espeocieslly when the milled
feed, such as ocorn gluten meal, is shipped in dulk in
carload lots and acocompanied by tags. We have held that
the oonoern manufaoturing the gluten meal was a mapnufacturer
and therefore was subjeot to the tax on the milled product
he produced and sold in the State, Ve have also held that
when the Universal Mills or Bewley Mills or any other oconocern
used suoh a produot as gluten meal as an ingredlent in the
manufacture of another feed that the oonoern is in the sense
of the law a manufaoturer of a new product and that when
suoch product is offered for sale or sold on the market the
taex must bde peid,

*I enolose herewith a copy of an opinion rendered on
a similar case on Cotober 1, 1915 by C. C. MoDonald,
Assistant Attorney General, and also & 00py of a letter
dated November 13, 1929 from Paul D. Page, Jr., Assistant
Attorney General, in whioh he holds to the same opinion
as that rendered in 1915.

"The questions we wish to put bdefore you are:

"l. When a milled feed, such as gluten meal, is
shipped into this State in bulk in carload lots to be used
as an ingredlent in the manufacture of another mixed feed,
is the milled feed to be so used subjeot to tax?

%2, 'When an ingredient, such as gluten meal, has
already been taxed and tagged as such is used as an ingredient
in the manufaoture of another mixed feed, 1s the manufactured
feod sudbjeot to the feed tax?

"3, When a milled feed, such as glutez meal, 1s shipped
into the State in bulk in carload lots and taxed and tagged
and later used as an ingredient of another mized feed and
the feed so manufaoctured 1s taxed and tagged, is there a
question of double taxation invelved?

"T will appreciate your rendering us an opinion on
this matter at the earliest possidble date in order that I
may proceed in aoccordance with the law in administering the
Texas Pure Feed Law, (Title 17, Chap. 13, Articles 1489-1,498,
ine., of the Penal Code)."
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The following articles of Title 17, Chapter 13,
Yernon's Annotated Penal Code, 1925, are applioadle to the
faotual situation set forth above and must be oconstrued
together to arrive at a proper oconstruotion of the questions
involved,

Artiole 1489, "Tag and oertifiocate™ is es follows:

*Every lot or parocel of feeding stuff, used for
feeding farm live stook, s0ld, offered or exposed for
sale in this State, for use’within the State, shall have
attaohed a tag desoribed in article 1452, ocarrying a
plainly printed statement olearly and truly certifying
the number of net pounds of feeding stuff in the paokage,
stating the name or names of satéeriel of whioh such welght
is ocomposed where the contents are of a mixed nature, the
name, brend or trade mark under which the artiocle is sola,
the name and address of the manufaoturer or importer, the
place of manufacture, such information as is required bdy
article 1497, if any, . « "

Artiocle 1490 defines the term "Feeding Stufrm:

"The term 'feeding atuff,' .8 used in this ohapter,
is defined to mean and inolude wheat bran, wheat shorts,
lingeed meal, ocotton seed meals, pea meals, cocoanut meals,
gluten meals, gluten feeda, malze feeds, staroh feed, suger
feeds, dried brewer's grains, malt sprouts, hominy feeds,
oerealine feeds, rice meals, rice bran, rice polish, oat
feeds, oorn and oat chops, oorn chops, ground deef or
mixed fish feeds, and all other materials of similar nature,
but shall not inolude hay or straw, the whole seed or grains
of wheat, rye, barley, oats, Indian corn, rice, buckwheat
or dbroomcorn, or any other whole or unground grains or seed,”

Artiocle 1491 requires the filing of a statement and the
deposit of eamples:

"Before any feeding atuff is 80 offered or exposed for
sale, the importer, mapufasnturer or party who causes it to
be s0ld, or offered for sale within this State for use
within the State, shall, for eaoh feedling stuff bearing a
distinguishing name and trade mark, file with the direotor
of the Texas Agrioultural Zxperiment Station a certified copy
of the statement named in artiole 1489, . . "
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Article 1492 provides for the payment of tax and the
arfixing of the tag:

"The manufacturer, importer, agent or seller of eaoh
feeding stuff, shall before the artiole is offered ror sale,
pay to the direotor of the Texas Agriocultural Ixperiment
Station, an inspection tax of ten cents for each ton of such
feeding astuff sold or offered for sale in this Stats, for
use within the State, and shall affix to each lot ehippod
in dulk, and to eaoch dag, barrel, or other package of suoh
feeding stuff a tag to be furnished by sald director, steting
that all oharges specified in this artiocle have been paiad.

The direotor of said Experiment Station 18 heredby empowered

to presoribe the form of such tags, and adopt such regulations
a8 may be necessary for the enforoement of this law. Whenever
the manufacturer or importer or shipper of a feeding stuff
shall have filed a statement made as provided for in artiocle
1489, and paid the inspection tax, no agent or seller of said
manufacturer, importer, or shipper shall be required to flle
suoh statement or pay suoh tax,”

Artiole 1493 provides for the penalty for failure to
affix the tag or label:

"Any capufacturer, importer, or agent, selling, offering
or exposing for sale, any fecding stuff, without the statement
required by artiole 1489, and the tax tag required by the
preceding artiole, or with a label stating that said feeding
stuff conteins a larger percentage of protein, fat or nitrogen-
free extract, or a smaller percentage of orude fiber, than is
contained therein, shall be fined not less than one hundred
por more than five hundred dollars,"

Artiole 14,95 defines the term "Importern®:

"The term 'importer' means all persons as shall bring
into or offer for sale within this State feedinrs sturft
manufactured without this State,”

None of the foregoing Articles have ever been offioially
oonstrued by the appellate ocourts of Texas sinoe the resodifiocation
thereof in 1925.



11

¥r. A. B. Conner, page §

Under the provisions of Artiole 1492, supra, in
oopnestion with the other articles herein oited, the tax
ispossd is purely an "inspedtion tax"™ for the purpose of
assuring the buyer of the feed atuffs or mixed feeds within
the State of Texas, first, as to the nature of the materials
so offered for sale} seocond, as %o the protein quantity thereof;
and third, that they aere not adulterated. This is in no aensse
an import tax or a use tax, dbut is purely an inspeotion tax
and has been held by the Supreme Court of the United States
pot 0 de an infringement on the Interstate Commerce Clause
of the Constitution of the United States. It will de noted
that throughout the foregoing artioles the term "selling,”
noffering or exposing for sale,™ and partioularly the words
ngftering for sale,” are stressed. Therefore, unless the
product 1s offersd for sale, sither in kind as imported or
pizxed with other products, no tax eould be imposed, sinoce
po inspeotion of the product would be necessary for the
protection of the duyer.

Ir the milled feed imported into this State in dulk
by the importer under the provisions of Articles 1492, 1495
and 1490 is offered for sale in %ta identical form by the
importer, then unquestionably the tax must be pald an [
tag affixed in soccordance with the provisions of such articles,

Ir, however, the milled feed 1s imported into ths
State in bulk in ocarload lots to be used as an ingredient in
the manufacture of other mixed feeds by the importer, and is onl
so used, then no tax would be required sinoce a tax would be re-
quired of the importer as a manufaoturer after such feeds had
been mixed with other feeds., The dominant purpose of the
inspection is to determine the orude protein quantity of the
imported fesdstuffs, if offered for sale; but if used by the
importer for the manufaoture of another mixed feed, which feed
when so mixed must be inspeoted before being offered for sale,
then no necessity exists for the inspection of the original

bulk feedstuffs, if not offered for ssle as suoh,

Therefore, the answer to your firat question bdased
upon the foregoing assumptions of faot is "No,"
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When the imported milled feed has already been taxed
and tagged as such, and ias used as an ingredient in the manu-
faoture of another mixed feed, & new produot has deen oreated
whioh necessitates an inspootion to determine whether or not
the new Erodget contains the nedessddy proteins and is free
fron adultsration, as required dy the preoceding artioles, This
is a manufacture of an entirely new product, and as such the
uze by the manufsoturer of the imported feed stuffs subjeots
it to the necessity of inspection, irrespcetive of whether or
not the original imported feedstuffs heave alreedy besn inspected
and tagged and a tax fixed thereon.

The answer to your seoond questlion is therefore "Yes.”

When milled feed has desn shipped into Texas in oar-
load lots, the tax peid thereon, and the tag affixed, and it is
later "used™ as an ingredient of another mixed rfeed, and the
reed 30 manufactured is tagged and taxed, thwwse 1s no question
of double taxation, since, as atated in the answer to questions
two and three above, the inspeotion of the imported feedatuffs
in bulk has been madé, and the tax paid therefor for the benefit
of the buyer, the same having been offered for sale or sold,
but the original imported feed stuffs, having aasumed a new
charecter by reason of having been mixed with other feeds,
there iz no doudble taxation, since the inspection tax has bveen
paid for the purpose of inspeoting en entirely separate and
distinet produot.

The answer to the third question is therefore "No,"
Yours very truly
ATTORNEY QENERAL QF TEXAS

C. X. Richards
Assistant
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